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WALLER, JUSTICE, FOR THE COURT:
1.  Themation for renearing isdenied. The prior opinioniswithdrawn, and thisopinionissubdtituted
therefor.
2.  Thisgoped involves atragic tde of adultery, jedousy and murder. Robert Lester Cox's wife
Marijo ("Jo Jo*) hed been invalved in aromantic rdaionship with Charles David Rowland for ten years

when Rowland was killed. When Rowland, who was dways punctud, did not gppear for work a the



United Sates Pogt Officein Charleston, Tdlahatchie County, Missssippi, on April 19, 1999, hissupervisor
cdled Jo Jo. That the supervisor first cdled Jo Jo shows that her rdlationship with Rowland was well

known in the community.

18.  JoJoadafriendleft ther work a the Regiond Mentd Hedth Center and drove to Rowland's
property out in the county. They found Rowland'sbody lying by the Subaru sation wagon which he used
for hismail route. Law enforcement officids and emergency medicd personnd were cdled, with lav
enforcement arriving firgt and securing the areawith ydlow crime scenetgpe. Thetop of Rowland's heed
hed been blown off. A sawed-off 12-gauge pump shotgun lay by Rowland's bodly.

4.  Becaueof thewideknowledgeof theaffar, the sheriff immediatdy suspected that Cox hed killed
Rowland and commenced an extengive invedtigation. Approximatdy nine months after Rowland's degth,

Cox wasindicted in the Circuit Court of the First Judicid Didtrict of Tdlahatchie County, Missssppi, for
murder. At the threeweek-long trid, Cox advanced the theory that Rowland had committed suicide

Many witnesses tedtified, often in conflict with other witnesses tesimony. The jury rgected the suicide
defense and convicted Cox, who was then sentenced to life imprisonment.

B.  Ongoped Cox rasssfiveissuespertaining to thedrcumdantid evidence nature of the States case
agang him, the sufficdency of the evidence, the denid of a mation for continuance, an evidantiary ruling
which admitted heersay tetimony, and the Sate's remarks during dosing argument.  In an unusud, but
authorized,! move, the State has filed a cross-gpped, raising issues about a computer-animated re-
enactment shown to the jury and the admisson of Rowland's medica records. We dfirm the conviction
and sentence.

DISCUSSION

1See Miss. Code Ann. § 99-35-103 (Rev. 2000).
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A. ISSUESRAISED BY COX ON DIRECT APPEAL
l. Whether the State, in a case wholly based upon

circumstantial evidence, failed to meet itsburden of

proof when it failed to exclude the reasonable

hypothesisthat David Rowland committed suicide.
6.  The Sae's case was basad purdly upon drcumdantial evidence. There was no direct evidence
of Cox's involvement in Rowland's degth, and Cox did not make any satements to law enforcement
officers. The State established moative by tesimony that Jo Jo hed along-term affair with Rowland. It
established opportunity by showing, through the testimony of severd witnesses, that Cox had been
"soouting” the areawhere Rowland lived for severd daysprior to the shoating, thet Cox would have been
able to enter and exit Rowland's property without being detected by cutting across the Stubblefidd and
Buntin properties, thet the cigarette butt found on Rowland's property proved that Cox had "staked out”
Rowland's cabin, and that Cox had time after the shooting to arrive a the Co-Op where he worked by
7:00 am. Findly, the State proved thet the sawed-off shotgun which was usad to kill Rowland be onged
to Cox.
7. Cox contends thet the guilty verdict could not rest on this drcumdantial evidence because he
presented the dterndive theory of suicide which was areasonable hypothesis of hisinnocence thet could
not be excluded. Cox presented evidence that Rowland had been depressad and was taking an
anti depressant, that theeyewitnesses identificationsof Cox'struck werenat positive, thet the™ hard contact”
neture of the gunshat wound could not have occurred unless Rowland himsdf was holding the gun to his
head, that Cox could nat havekilled Rowland and arrived a hiswork placewithin thetimeframe advanced
by the State, that Cox had | oaned the sawed-off shotgun to someone dse prior to the shooting and had not

hed possession of the gun in years, and that no blood was ever found on Cox, his daothing, his shoes, or



his vehide. Cox further supports his argument by gtating that the forensic pathologist who conducted
Rowland's autopsy could not rule out suicide. Cox cdled three expert witnesses who tedified thet a
bloodstain andyss, gunshot recondruction and desth scene recongruction showed that Rowland
committed suicide, that Rowland was & very high risk for committing suicide, and thet one of the Sde
effects of the antidepressant Rowland was taking could cause him to atempt suidde. Cox daimsthet his
wife Jo Jo @ther planted the cigarette butt or emptied the contents of her ashtray on Rowland's property.
8.  Tosudanaconvictiononcdrcumdantid evidence, every other ressonable hypothesis of innocence
mugt be exduded. "[D]irect evidence is unnecessary to support a conviction so long as sufficient
crcumdantia evidence exigs to establish guilt beyond areasonable doubt.” Neal v. State, 805 So. 2d
520, 526 (Miss 2002) (quoting Underwood v. State, 708 So. 2d 18, 35 (Miss. 1998) (quoting Conner
v. State, 632 So. 2d 1239, 1252 (Miss. 1993), overruled on other grounds, Weatherspoon v.
State, 732 So. 2d 158 (Miss 1999))). "Circumdantid evidence need not exclude every ‘possible doulbt,
but only every other ‘reasoneblée hypothesis of innocence™ Neal, 805 So. 2d a 526 (quoting Tolbert
v. State, 407 So. 2d 815, 820 (Miss. 1981)). "Each case mug be determined from the drcumstances
shown in the tetimony and the facts must condgently point to but one conduson--guilt” Neal, 805
So. 2d a 526 (quoting Hilliard v. State, 749 So. 2d 1015 (Miss. 1999)).

9.  Insupport of his argument Cox dites Steele v. State, 544 So. 2d 802, 807-08 (Miss. 1989),
where we reversed a conviction basad soldy upon drcumdantia evidence. Sedewascaring for asmdl
child who died frommassve heed injuries. The Siatéstheory wasthat Stede physicaly abused the child,
cauang his death; Sted€s theory was thet theinjurieswere caused when the child fel out of thebed. No

one but Sedewaspresent a thetimetheinjurieswere susained. Physcd evidencedid not support elther



theory. Fve physdans tedtified that the child's injuries were inconggtent with Stedes theory. One
physdan tedified thet the injuries could not have been sustained by afdl from abed. Another physidan
tetified that, while Sted€s theory was not probabl e, it was possible. We hdd thet the State proved
only thet the child'sinjuries were probably not caused by afdl fromabed, and that the Sate failed to
prove Stedes quilty becauseit did not exclude the posshility thet the injurieswere caused by afdl. The
evidence was "legdly insufficent to establish anything more then a probehility of guilty and did not ‘invest
mere dreumdiances with theforce of truth.” 1d. at 809.

110. Here, the State established moative and opportunity. Cox meade no attempt to impeach evidence
of the exigence of his wifés afar with Rowland or that he knew his wife was having an afar with
Rowland. Other unimpeeched testimony was that within aweek or two of Rowland's deeth, Cox asked
severd people for the location of Rowland's property or the Stubblefidd property, and Cox engaged in
threetening behavior to Rowland when he stood outside Rowland's gpartment? withagun. Cox'swifehad
a0 asked him for adivorce, which he had refused to give her.

11. Cox complans that the desth scene was deaned up before investigators could collect
messurementsof tiretracks, fingerprintsand blood patter patterns. Thisdamisaddressedin further detall
inlssue 1l bdow. However, even though this evidence was not available, Cox ignores ample physca
evidence at the scene which bdiesasuicide theory. Before the shooting, Rowland had gotten up, esten
breskfast, dressed, fixed his lunch and gathered up garbage to take to town for digposa. Immediady
preceding the shoating, Rowland was loading an ice chest in his car with abattle of frozen water. While
he was |oading the ice chest, he sat acup of coffee on the roof of the car. The bag of garbage and the

lunch bag were found between Rowland's body and the car.  Crediting this evidence and dl reasonable

?Rowland lived in an gpartment in Charleston prior to moving ot to his cabin in the county .
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inferences mogt favorable to the State, we find that the jury could reasonably exdude the hypothess thet
Rowland committed suidide. See, e.g., McDonald v. State, 454 So. 2d 488, 493 (Miss. 1984).
12.  Some of the evidence presented was contradicted, but, of course, the jury assgns credibility. A
Wingon cigarette butt was found behind abae of hay. 1t had been put out by someone Sepping oniit. If
Cox good behind the bae of hay, hewould have adear view of Rowland'scabin. Cox had bought apack
of Wingons a aconvenience sore between 4:00 and 4:30 am. that morning. Testing showed that Cox's
DNA was on the cigarette. Jo Jo tedtified that she routindy emptied her car's ashtray on Rowland's
property, but dgarettes put out on an ashiray are usudly stubbed out, not stepped on. And even though
Cox's DNA was on the cigarette, there was no evidence of how old the cigarette butt was

113. A tral of duesportrayed a possible route usad by Rowland's killer to carry out the murder. An
Impressonin grass on neighboring property showed that avehide had been parked there. Dirt wasfound
on ametd gate between the Rowland and the Buntin properties and on a barbed wire fence between the
Buntin and Stubblefidd properties. A boot print was found on the Stubblefidd property. An expert
tedtified thet the overdl Sze and shape of the print was condgent with the overdl Sze and shape of the
bottom of Cox's boot. Because there was some digortion of the detalls, he was not able to obsarve any
individual characteridtics. He therefore testified thet the boot could not be exduded as the source of the
print. Hefurther sated that he could not reach a definite conclusion thet Cox's boot ether made the print
or could not have made the print.

14. However, Cox's suicide theory is condderably weskened when one condders the fact that the
shatgunwhich caused Rowland's deeth bel onged to Cox, whiletherewereather shotgunsand ahandgun
inRowland'shousewhichwerenot used. Therewasno ammunition in Rowland'shousewhich could have

been usad in Cox's shotgun.  Cox contends that Paul Hughes, Rowland's dose friend, saw a 12-gauge



pump shotgunin Rowland's housetwo days before the shoating, but, on cross-examination, Hughes stated
that he did not get dose enough to the gun to know if it was a 12-gauge, a 16-gauge, or a 20-gauge.
Furthermore, Cox's shotgun was sawed-off. Surdy Hughes would have naticed a sawed-off shatgun in
Rowland's gun cabinet.

115. Cox indgs that Rowland was suicidd because he was depressed, anxious about his finances,
worried about whether he should go back to hiswife or marry Jo Jo, and oreading himsdf too thin with
too many women. He hed logt 30 pounds in the months prior to his desth and hed difficulty desgping.
However, Hughes and Jo Jo testified that Rowland took greet pride in the work he had dready done on
his cabin and property and that he was hgppy and excited about future work he hed planned. Hughes
tedtified thet Rowland was very happy being asngle man. A recovering dcohalic, Rowland hed been
sober for severd years and atended AA medtingson aregular bess. He had agood sdary and bendfits
from hisjob with thefederd government which gave him plenty of timeto work on the property. Although
Dr. Abbe Finn, one of Cox's expert witnesses, tedtified that Rowland was a prime candidate for suicide,
she had never treeted Rowland, and the peoplewho knew Rowland persondly contradicted her testimony.
Additiondlly, the physicianswho prescribed the antidepressantsto Rowland testified that Rowland wasnot
szrioudy depressed or suicidd. Oneof thesephysicians, T. T. Lewis M. D., hed treated Rowland for 45
years. The other physician, Todd Threadgill, M. D., agegtrologigt, saw Rowland only three days before
his desth.

116.  Cox contendsthet the eyewitnesses identifications of Cox's truck were not pogtive and thet his
son hed thetruck in question a school with him a Missssippi State University. However, other witnesses
tetified that they saw Cox gtting in the truck, parked on aroad near Rowland's property, or driving the

truck.



f17.  Cox makesmuch of thefact thet the fatd shot wasa"hard contact” shot, meening thet the end of
the barrd of the shotgun was pressed so tightly againgt Rowland's face thet the skin around the end of the
barrdl enfolded itsdf around the end of the barrd. He contends that a hard contact could not have
occurred unless Rowland himsdlf was halding the gun to hisface. Bt this theory is merdy speculaive.
Thefact isthat we do not know how Rowland was shat. Anather plausible theory is thet once Rowland
saw Cox gpproaching with the shotgun, he sood iill to cal Cox's biuff or accept hisfate. Furthermore,
the forendc pathologi4t testified thet most gun suicides occur under the chin, in the mouth, or to the Sde of
the head, and that asuicide shot rarely occurred on the foreheed.

118.  Attrid, there was much tesimony about the time of the shoating and when Cox arrived & work,
and if theinterva between the two timeswas sufficient for Cox to leave Rowland's property, deen up and
gettowork. Boththe State and Cox'stheorieswere based on one man'stestimony that heheard agunshot
about 6:30 that morning, and thet Rowland was shot about 6:30. This testimony is Speculdive a bes.
Evenif he heard agunshat, he could nat pogtivey sate whet time it occurred; he merdly judged thetime
by hisregular morning routine. Theonly postive proof of atimeframetha morming wasthat Cox wasseen
in a convenience store around 4:00 or 4:30 am., and that he arrived & work around 7:00 am.

119.  Cox contendsthat he had loaned the shatgun to someone d se before the shoating and had nat hed
possession of the gun inyears. However, dter looking a a photograph of the shotgun, the recipient of
Cox'slargesse dfirmaively sated thet the shotgun in the photograph was nat the shotgun Cox had given
hm

120.  Wefind that the jury could condlude thet Cox'sdefense of suicide did not conditute areasonable
hypothesis of innocence, see McDonald, 454 So. 2d a 492, and thet the circumgtantial evidence used

to convict Cox was aufficient to establish guilt beyond a reasonable doubt.



Il. Whether the circuit court erred in denying Cox's
motion for JNOV.

121. Toreview thedenid of amation for INOV, we

mug, with respect to each dement of the offense, congder dl of the

evidence-not just theevidencewhich supportsthe casefor theprasecution

inthe light most favorable to the verdict. The credible evidence which is

congstent with the guilt must be acogpted astrue. The prasecution must

be given the bendfit of al favorable inferences that may reasonably be

drawn from theevidence. Mattersregarding theweight and credibility to

be accorded the evidence areto beresolved by thejury. Wemay reverse

only where, with respect to one or more of the dements of the offense

charged, the evidence S0 conddered is such that reasonable and

far-minded jurors could only find the accused not guilty.
Morgan v. State, 741 So. 2d 246, 256 (Miss 1999) (citing Franklin v. State, 676 So. 2d 287, 2838
(Miss 1996) (quoting Wetz v. State, 503 So. 2d 803, 808 (Miss.1987)).
122. Reviening in the light mog favorable to the Siate the evidence st out in Isue |, we &firm the
creuit court's denid of Cox'smation for INOV.

[1l.  Whether the State'sdestruction of physical evidence

violated Cox'sconstitutional right todueprocessand
fundamental right to afair trial.

123. Coxdamstha hewasdenied dueprocessduetothelossof evidence. Specificdly, Cox contends
thet the desth scenewasinaufficently documented and prompily deaned up beforelaw enforcement could
complete the investigation, thet the gun and the body were moved, and thet law enforcement destroyed
fingerprints on the gun.
24. '"The State hasthe duty to presarve evidence, but that duty islimited to thet evidence which 'might

be expected to play asgnificant roleinthe sugpect'sdefense™ Northup v. State, 793 So. 2d 618, 623
(Miss. 2001) (quating Tolbert v. State, 511 So. 2d 1368, 1372 (Miss. 1987) (quating California v.
Trombetta, 467 U.S. 479, 488, 104 S. Ct. 2528, 2534, 81 L. Ed. 2d 413, 422 (1984))).

9



125. When adeendant dams heis entitled to a new trid based on the prosecution's having logt or
destroyed evidence, we employ atwo-part test: Firdt, it must be determined whether the evidencewould
have played asgnificant rolein the defendant'scase. To play asignificant role, the excul patory netureand
vaue of the evidence must have been gpparent before the evidence waslodt. The second part of thetest
requiresthat the defendant have noway of obtaining comparable evidence by ather means. Tolbert, 511
So. 2d a 1372 (collecting authorities).

726. Theintentiond spoliaion or destruction of evidence raises a presumption or inference that the
evidencewould have been unfavorableto the case of the spaliator: " Such apresumption or inferencearises,
however, only where the spaliation or dedtruction was intentiond and indicates fraud and a dedre to
suppress the truth, and it does not arise where the destruction was a mater of routine with no fraudulent
intent” Tolbert, 511 So. 2d a 1372-73 (citing Washington v. State, 478 So. 2d 1028, 1032-33
(Miss 1985)).

927. However, "unless a crimina defendant can show bad fath on the part of the palice, falure to
preserve potentialy useful evidence doesnot condtituteadenia of dueprocessof law.” Wilson v. State,
574 So. 2d 1324, 1329 (Miss. 1990) (quoting Arizonav. Youngblood, 488 U.S. 51, 58, 109 S. Ct.
333,102 L. Ed. 2d 281 (1988)). Here, the record is absolutely devoid of any evidence thet the law
enforcement officers acted in bed faith.

128. The body was dightly moved by the emergency medicd technicdians  One of the EMTs was a
"rookie" and another EMT wanted to show him how, in this type of shooting, blood pooled undernesth
the skull. A law enforcement officer gave the EMT parmisson to move the body dightly. The EMT
caefully picked up the upper torso S0 that the rookie could see the pooled blood and then placed it back,

teking care to place it asit was before. No fingerprints were found on the shatgun shdls or the shotgun
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itsdf. Onelaw enforcement offidd picked the gun up while wearing vinyl gloves. Cox put on evidence
thet handling objects with vinyl gloves ruined any fingerprints Also, law enforcement officers returned to
the scene aday or two after the murder, washed Rowland's sation wagon and scrgped the ground with
abackhoe, destroying any opportunity to take measurements of blood spater.

129. AnEMT tedtified that the gun wasfound lying at Rowland'sfedt, but pictures showed thet the gun
was & Rowlands sde. If Rowland had committed suicide, the more naturd position for the gun would
have been in front of thebody.® Infact, experts fired the shotgun, and it recoiled directly backwards (to
the front of the person firing it) for about 16 feet, S0 neither positionwould have been naturd if Rowland
hed shot himsdlf. Either of the shotgun's positions, therefore, would tend to prove that someone hed killed
Rowland and attempted to Sageasuicide. Thisissue, however, boilsdown to credibility, and thejury did
not believe Cox's suicide theory.

130.  Cox complainsthet the investigation wasinaufficdent, but thisdam does not riseto acondtitutiona
levd. Thereis no conditutiond requirement thet cartain investigetive procedures be performed a eech
scene of asuspicious death or thet the invedtigation rise to a cartain levd of expartise. Furthermore, the
auffidency or insufficency of apalice investigation goesto the weight of the evidence, and it isfor ajury
to decide whet evidenceto bdieve. Severd witnesseswho tedtified for Cox dated their opinion thet the
investigation was inadeguate, 0 the issue was Squardly beforethe jury.

131. Thisdamiswithout merit.

IV.  Whether the circuit court erred in denying a
continuance in order for the defense to investigate

*Expertstedified that after the shot, Rowland would have immediatdy logt dl motor function due
to the fact that the brain flew out of the open cranid cavity. This plus the Statels re-enactment of the
shotgun'srecall, tend to prove that the shotgun would have landed in front of the body, just asthe mostly-
intact brain was found a Rowland's fet.
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| ate-breaking information and incor porate it as an
alternate defense theory.

132.  Miss Code Ann. §99-15-29 (Rev. 1994) providesthat acourt "may grant or deny a.continuance,
initsdiscretion,” and thet adenid of acontinuance"shdl nat be grounds for reversd unlessthe Supreme
Court shdl be stidfied thet injudtice resullted therefrom.”  In order for usto reverse, Cox must show thet
amanifest injudice resulted from the denid of the continuance. Lambert v. State, 654 So. 2d 17, 22
(Miss. 1995). Thedecison whether to grant or deny a continuanceis amatter |eft to the sound discretion
of thetrid court. Johnson v. State, 631 So. 2d 185, 189 (Miss. 1994) (ating\Wallacev. State, 607
So.2d 1184, 1190 (Miss. 1992); Morrisv. State, 595 So. 2d 840, 844 (Miss. 1991); Fisher v. State,
532 So. 2d 992, 998 (Miss. 1988)).

133.  Priortotrid, Judy Fllyaw had contacted the State and informed it that Jerry Porter wasapossible
sugpect in Rowland's murder.  The State informed the defense and made an invedtigation.  Upon
interviewing Rllyaw and Teresa Porter, Jary Porter's wife, the State "had adear bdief” that Fillyaw hed
mistaken Dave Rowland for Dave Nd son, who hed dlegedly been having an affair with Teresa Porter, and
that Jerry Porter was not a possible sugpect in Rowland's murder. Cox filed a mation for continuance,
contending that he nesded "sometime’ to "deveop” the facts surrounding thisinddent. The drcuit court
denied the mation, dating thet there had been no discovery violaion because the Sate hed natified the

defense promptly.
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134.  Wefind that no manifest injudtice resulted from the denid of the mation for continuance. Cox hes
not presented any evidence that he was unable to cdl FHllyaw asawitness a thistrid which lasted three
weeks. Indeed, Teresa Porter did tedify for the defense?
V. Whether thecircuit court erredin allowingthe State

to extract hearsay from a witness regarding her

having heard Dave Rowland tell her about alleged

threats supposedly made to him approximately ten

months prior to hisdeath.
135. The State made a proffer of Linda Mesk's proposed testimony as follows Ten months prior to
Rowland'sdesth, while she was spesking to Rowland on thetel gphone, Rowland told her thet he saw Cox
ganding outside his gpartment with agun. Rowland sounded anxious and told Meek thet he wias scared.
The drcuit court dlowed her to S0 tedtify. Cox chdlenges the admisson of Meek's tesimony on two
grounds thet it wasinadmissible hearsay and that it was not rdevant because of the length of time between
the eventt to which she tedtified and Rowland's degth.
136. Rdevancy and admissibility of evidence areléft, in large part, to the discretion of the trid court.
Mitchell v. State, 792 So. 2d 192, 217 (Miss. 2001) (ating Johnston v. State, 567 So. 2d 237, 238
(Miss. 1990)). However, thisdiscretion must be exerdsed within the confines of the Misss3ppi Rules of
Evidence 1d. Reverd is proper only where such discretion has been abused and a subgtantid right of
aparty has been affected. M.R.E. 103(a); Mitchell, 792 So. 2d at 217; Green v. State, 614 So. 2d

926, 935 (Miss. 1992).

A. Hearsay.

“Porter testified that she had worked with Rowland and that he flirted with her agreat ded. She
did not tegtify asto Jerry Porter being a possible suspect.
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137.  Aftertheproffer of Mesk'stesimony, thedircuit court ruled that Rowland'ssatement to Meek fdl
within two exceptions to the hearsay rule Under M.R.E. 803(1), Rowland's Statement described or
explained an event or condition made while he was percaiving the event or condition or immediady
theredfter (" present senseimpression’). Also, under M.R.E. 803(2), Rowland's datement rlatied to a
datling event or condition made while Rowland was under the Stress of exditement caused by the event
or condiition (an "exdted utterance’). The drcuit court dted the comments to Rule 803, gating thet the
present sense impression exception is "based on the theory thet the contemporaneous occurrence of the
evat and the datement render it unlikdy tha the dedarant made a ddiberate or conscious
misrepresentation. Spontaneity isthe essentid factor.” M.R.E. 803(1) cmt. Furthermore,

in many respects the exdted utterance exception is Smilar to the former

res gestae rule. The underlying theory of the exdted utterance excegption

is that circumgtances may cregte such an exdited condition that the

cgpadity for reflection is temporarily impeded and that Satements uttered

in thet condiition are thus free of conscious fabrication.

As in the present sense impresson exception, the essentid

ingrediant hereis gpontanaty. With respect to thetime dement, theissue

is the duration of the excted dae This depending on exact

drcumgtances of acase, can vary greatly. The declarant need not be a

paticpant but only an obsaver of the evet which triggered the

exdtement. An exdted utterance nesd only "rdae€’ to the dartling evert,

and, therefore, the scope of the subject matter of the Satement may be

farly broad.
Id.
138.  Wefindthat thedrcuit court did not abuseitsdiscretion in finding thet the heersay wasadmissble
Rowland contemporaneoudy related the event to Meek; therefore the Satement was a present sense
impresson. He was anxious and admitted thet he was scared; therefore the datement was an excited

utterance. The drcuit court did nat err in admitting the tesimony over a hearsay objection.
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B. Relevancy.

139. Rule401 of the Missssppi Rules of Evidence defines "rdevant evidence' asevidence having any
tendency to make the existence of any fact thet is of conseguenceto the determination of the action more
probable or less probable then it would be without the evidence.  Although rdevant, evidence may be
exduded if its probative vaue is subgtantidly outweighed by the danger of unfair prgudice, confuson of
the issues, or mideading the jury, or by condderations of undue dday, waste of time, or neediess
presentation of cumulative evidence. Baldwin v. State, 784 So. 2d 148, 156 (Miss. 2001) (citing
M.RE. 403). Furthermore,

even when the trid ocourt determines under Rule 403 that prgjudice

subgantidly outweighs the probative vaue of particular evidence, it

remans within the court's discretion to determine whether to exdude the

evidence, 9nce Rule 403 does not mandate such an exdusion but rather

daesthat the evidence may be exduded. . . . [O]ur task asan gppellate

court reviewing a Rule 403 determination is not to engage anew in the

Rule 403 badandng process. Rather, this Court must Smply determine

whether the trid court abusad its discretion in weighing the factors and

admitting or exduding the evidence
Baldwin, 784 So. 2d a 156 (citing Foster v. State, 508 So. 2d 1111, 1117-18 (Miss. 1987)).
140. Thedrcuit court ruled thet, to the extent that the Satements rdae to other crimes or wrongs,
M.RE. 404(b) provides that the Satements were not ordinarily admissble, but they may have been
admissble for other purposes such as proof of mative, opportunity, intent, preparation, plan, knowledge,
identity or absence of midake or accident. It found that the probative vaue of the Satements was not
subdantialy outwe ghed by the danger of unfair prejudice or confuson of theisues.
141, Wefind that the drcuit court did not abuseitsdiscretion. Severd witnessestedtified thet Cox was
soouting theareaaround Rowland'sland prior to Rowland'sdegth. Onewitnesstedtified on oneoccasion,

Cox had been drinking and thet, after asking for directionsto the Stubblefidd place, otherswould not give
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himthedirectionsand took him home. Theinddent towhich Mesk tedtified isjust onemoreincident which
fitsthe pattern of Cox's behavior, was nat unduly prejudicid to Cox, and did not confuse the isues.
142. Thisassgnment of error iswithout merit.
VI. Whether the statements made by the State during
closing argument regarding Cox'sfailureto explain
the presence of hisgun at thedeath scene constituted
unconstitutional comments upon his exercise of his
fifth amendment right not to testify.
143.  During dosng argument, the Sate mede the fallowing remarks
The evidence provesthat the defendant's gun was open when the
tests show that it won't open. The evidence proves that therés no

explanaionon how the defendant'sgun got to themurder sceneother then
the defendant placed it there.

* k% %

Noat only can the defendant not explain the presence of hisgun at

the scene, the defendant can't explain why . . . Dave, who had every

reasonto livefor, . . . would choose to commit suicide, why didnt he use

hisown gun? It'sunder the mattressin his bedroom.
144. Asthe Stae pointsout, Cox did not contemporaneoudy object to these remarks at trid and heis
therefore procedurdly barred fromraisngthemongoped. Slaughter v. State, 815 So. 2d 1122, 1131
(Miss 2002). However, addressng the merits, "[w]hat conditutes an improper comment on the
defendant's falure to tedtify is ‘to be determined from the facts and circumstances of each case™ Jones
v. State, 669 So. 2d 1383, 1390 (Miss. 1995); Thompson v. State, 773 So. 2d 955, 961 (Miss. Ct.
App. 2000).
5. InShields v. State, 702 So. 2d 380 (Miss 1997), we cited an Eleventh Circuit drcumdantiad

evidence case That court hed that, in drcumdantid evidence cases, the inference of guilt "is a its

srongest when the defendant whally fails to make a credible explanation or makes a demondrably fdse
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explangtion.” Cosby v. Jones, 682 F.2d 1373, 1380 (11th Cir. 1982). In Shields, wefound thet the
Eleventh Circuit's halding in Cosby "is conggtent with our precedents” 702 So. 2d & 383. We have
further hdd that "[t]hereisadifference. . . between acomment on [g] defendant's fallure to tedify and a
comment on the fallure to put on a successful defense™ Jones v. State, 669 So. 2d & 1390 (citing
Jimpson v. State, 532 So. 2d 985, 991 (Miss. 1988)).

146. We find that the State's comments on Cox's failure to explain the fact that his shotgun killed
Rowland were not improper comments on Cox'sfailure to tetify, but merdy comments on Cox'sfalure
to put on asuccessful defense. Asthe Eleventh Circuit held, adrcumdantid case is built on inferences
and an inference can only be countered by areasonable explanation, which, in thiscase, was not given for
the shotgun.

B. ISSUESRAISED BY THE STATE INITSCROSS-APPEAL.

147.  Eventhough wefind thet the dircuit court committed error in both issues raised by the State, the

arors were harmless because we afirm Cox's conviction and sentence,

VII. Whether the circuit court erred in admitting into
evidence certain medical and pharmacological
records.
148. Prior totrid, Cox acquired Rowland's medicad and pharmacologicd records by subpoena duces
tecumwithout noticeto the State or the court. Thedircuit court denied the States motion to suppress. The
State maintanstha Cox never obtained ard essefrom Rowland'sfamily to obtain the privileged documents
and that the records were obtained by improperly-issued subpoenae duces tecum inasmuch as ho natice

was given to the State. Cox usad these documents to support his defense of suicide. The documents
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showed Rowland's medicd history and that he was taking antidepressants and had gestrointestin
problems

149. The Sate arguesthat amulti-gep andyd's should be used in making a determingtion of thisissue
(1) whether the subpoenae duces tecum wereimproperly issued; (2) whether the recordswere privileged;
and (3) whether themedicd privilegemust yied to adefendant'sright to put on adefenseinacrimind case

()  Whether the subpoenae ducestecumwereimproperlyissued. Ruled5(d)(2)(A)
of the Missssppi Rules of Civil Procedure provides that a copy of a subpoena should be served upon
opposing patiesimmediatdy after sarvice of the subpoena®> Cox failed to serve copies of the subpoenee
totheSate. Furthermore, the commentsto M.R.C.P. 45 providethat thetrid court "shdl quash or modify
the subpoenaifit. . . requiresdisdosure of privileged or other protected matter and no exception or waiver
aoplies,”" presupposing thet thetrid court would have an opportunity to review themetter beforetheissuing
party has recaived the documents. Here, Cox had received the records before ether the State or the
circuit court knew that the subpoenae hed been issued.

(2  Whether thedocumentsare privileged. The medicd and pharmecologicd records
were privileged. The doctor-patient privilege gppliesin crimind procesdings, and the witness or victim
should waive the privilege prior to the admisson of such evidence Cotton v. State, 275 So. 2d 308,
312-13, 313 (Miss 1996). Furthermore, the privilege survives the degth of the patient. See M.RE.

503(c).6

*Theversonof U.R.C.C.C. 201 whichwasineffect a thetimeof the proceedingsherein provided
thet subpoenasin bath dvil and arimind forums should conformto M.R.C.P. 45. U.R.C.C.C. 201 was
amended April 18, 2002,

*M.R E. 503(c) provides asfallows
(c) Who May Claim the Privilege. Theprivilege may be daimed by the
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150. Cox arguesthat Jo Jo was present a one of the physcd examinaionsthat Rowland underwertt;
and therefore, therecordsfrom that examinationwerenot privileged. Whether the presenceof athird party
a amedica examingion waives the privilege is an issue of fird impresson in Missssppi. A Colorado
court held that if the petient intendsfor the examination to be confidentid, the privilegeis not waived when

athird person is present for the examination. People v. Deadmond, 683 P.2d 763, 771 (Colo. 1984)

(Eventhough apetient was 3o loud during an examingtion in an emergency room thet otherscould heer his
complants, he did not intend to walve the privilege and therefore medica records were inadmissible)
Indeed, M.R.E. 503(g)(4) provides that "[a] communication is ‘tonfidential” if not intended to be
disclosad to third persons, except persons presant to further the interest of the patient in the consultation,
examingion, or interview, . .. ." Thenotesof the physdan who examined Rowland indicate thet herdied
uponJo Joindevdoping Rowland'smedica higory. Therefore, the recordswere confidentid even though
Jo Jo was present.

(3  Whether themedical privilege shouldyieldto acriminal defendant'sright to
present a defense. The Court of Appeds has hdd that aarimind defendant's right to confront the

witnesses againg himdoes nat ovearrideaconfidentid medicd privilege Windhamv. State, 800 So. 2d

1257, 1260 (Miss. Ct. App. 2001).

There amply is no recognized prindple of law by which such recognized
privileges as the atorney-dient privilege, the priest-penitent privilege or
the privilege againg sHf-incrimination can be ignored and the evidence
compeled despite the assartion of those privileges no matter theurgency
of acrimind defendant's need for the protected information.

patient, his guardian or consarvator, or the persond representative of adeceased patient.
The person who wasthe physdan or psychothergpidt & the time of the communicationis
presumed to have autharity to dam the privilege but only on behdf of the patient.
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Id. at 1261-62.

51, We agree with the Court of Appedls raionde, in generd, but note that, in Windham, the
defendant sought awitness medicd records for the purpose of impeeching thewitness: Thewitnesswas
not thevictim and had not placed hismedical condition at issue. With respect to Rowland, the Satésown
Crime Lab report indicated the presence of Citalopram (Cdexa) in Rowlandsurine. Therdevanceof the
presence of an antidepressant in the victim's urine is irrefutable where Cox's defense was that Rowland
committed suicide. However, dlowing access to dl of Rowland's medical records was error, though
harmless under the drcumdtances

B2, Shoudthisissueaisein the future, medica evidence partaining to avictim may be sscured and
admissble in limited Stuations where the medica evidence is rdevant, maerid and exculpatory. See
Peoplev. Bean, 560 N.E.2d 258, 268 (111. 1990) (Medicd recordsnot materid to defenseinadmissible);
Statev. Stuck, 434 N.W.2d 43, 54 (S.D. 1988) (Denid of accessto privileged medicd records upheld
where defendant was not denied any materid information, his defense was not prgudiced in any manner,
and the victim's physicd or menta hedth was not & issue).

153.  Becausethedoctor-patient privilege should beinviolaiein most circumgtances, we suggest certain
actions, in addition to the guiddines of U.R.C.C.C. 2.01, to be taken by trid courtsto control acrimind
defendant's access to privileged information. Anin camerareview by the court of the medicd recordsto
determine if the evidence is materid, rdevant and exculpatory would be gppropriate. See People v.
Bean, 560 N.E.2d a 269. If the dircuit court findsthat the records areadmissble, therecordsshould be
redacted as much as possble to show only the evidence which isrdevant and exculpatory. Seeid. See

also Pennsylvaniav. Ritchie, 480 U.S. 39, 58-61, 107 S. Ct. 989, 1002-04, 94 L. Ed. 2d 40, 58-60
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(1987) (While a defendant has a condtitutiond right to dl materid information contained in Satutorily
privileged records, he had no right to review the full records himsdlf or through his atormey; indeed, the
trid judge done should review the recordsin cameraand should then disdose only meterid informetion.).
154. Here the proper procedure for obtaining the subpoenae duces tecum was not followed and the
medicd records were admitted. However, any error in admitting the records was harmless because the
jury convicted Cox and did not give credence to the suicide defense.

VIII. Whether the Circuit Court Erred in Allowing Cox's

Expert Witnessto GiveOpinionson Certain M atters.

5. MikeWed, D.D.S, tedtified on behdf of Cox as an expert witnessin, inter dia, crime scene
recondruction, ballidics and blood spatter. We find the admisson of his ogpinions harmless under the
arcumgtances and dedline the State's request that we adopt more stringent Sandards for the admisson of
expert opinions because thisissue is better addressad in making modifications to the Missssppi Rules of
Evidence

IX.  Whether the circuit court erred in admitting into
evidence a computer -gener ated animation.

156. The State assartsthat the circuit court erred in admitting acomputer-generated animation cregted
by Dr. West and others. The animation demondrates Dr. West's opinion as to how Rowland's dleged
suicide could have occurred. Because no messurements were made & the scene, Dr. West tetified thet
the animation was basad onhisstudy of the case, induding pictures, investigative reports, the wegpon, the
aime cene, the vehides, eic. The State filed a moation in limine to suppress the animation, and & the
hearing thereon, Cox argued that the animation would only be usad as demondrative evidence and would

not be offered into evidence. Cox dso informed the crcuit court that "dl of Dr. West'sopinions, except
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for when he recondructed the scene and we have this animation, comes from only the State's evidence.”
The drcuit court ordered Cox to

provide full and complete disdosure of any and dl underlying data and
sdentific prindplesrdatingto utilizecomputer andys's, enhancementsand
animation” of the proposed suicidevideo. Thedisdosureby thedefendant
must indude but is nat limited to the mathemdtics, physics, programming,
hardware or software and any supporting documentation or sudies used
to create or upport the animation.

Cox responded thet aBill Maxwel asssed West inthe generation of theanimation, but, asthe State notes,

no further information on Maxwel was distlosed.  The defendant's

reponse faled to outline the sedfic, sdentific daa induding the

measurements which were used to cregte the animation. 1t merdly lised

various software programswithout any accompanying explanation of thair

goplicationand no destription of hardware. Bill Maxwel wasnever liged

asapotentid defensewitness. Bill Maxwel never provided any form of

sgned written report, and neither did any of the defendant's other expert

witnessss in this case Fndly, nether Bill Maxwel, nor any []other

computer person, nor Wed, ever tedtified during trid as to the software

or hardware actudly used to maketheanimation. No onetedtified to the

goadfic mathematical data.usad to manufacture thisvideo animation prior

to it being hown to thejury.
157. At ahearing on the State's mation to suppress an FBI Visud Informaion Spedidist Examiner
tedtified thet, because of current technologiesin computer animation, it was possbleto creste an animation
showingliterdly anything as"red,” whenit wasnot based onany facts. Any computer animaionwhichwas
not based on actud, physicd messurements from the crime scene was mere speculaion.  Other
jurisdictions have addressed thisissue and found, inter dia, thet the animation must be based on sciertific,
identifiable, and objectivefacts See, e.g., Piercev. State, 718 So. 2d 806 (Ha Dig. Ct. App. 1997)
(The foundation for admisson of a computer-generaied animation mugt incdude spedific physcd
meesurements from the scene and tesimony as to what software, process and datawere used.); Clark

v. Cantrell, 529 SE.2d 528 (SC. 2000) (A computer-generated animdion is admissble as
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demonstrative evidence when the proponent shows thet the animation is authentic, rdlevant, a fair and
accurate representation of the evidence to which it rdaes, and its probetive va ue subgantidly outweghs
the danger of unfair prgudice, confusing theissues or mideadingthejury.); State v. Farner, 66 SW.3d
188 (Tenn. 2001) (To be admissble, a computer-generated animation must be rdevant and fair and
accurate, and its probative vaue must outwegh its prgudiad effect.). We agree.
X. Whether the Computer Animation Should Have Been
Given to the Jury for Consideration During their
Deliberations.

158.  Cox argues that the animation was nothing more than demondrative evidence which hdped to
explan histesimony. Demondraive evidenceisadmissbleif itisnecessary and rdevanttoafact a issue
Murriel v. State, 515 So. 2d 952, 956 (Miss. 1987). Subgtantive evidenceisevidencewhichisoffered
for the truth of the matter asserted. Marcum v. Miss. Valley Gas Co., 587 So. 2d 223, 225 (Miss.
1991).

159. The Sate urges us to adopt the rationde of other jurisdictions where the courts have hdd that
evidencewhich isadmitted for demondrative purpases only should not be recaived in evidence and should
not beavailadletothejury for useduring ddiberations. See U.R.C.C.C. 3.10 ("The court shdl permit the
jury, upon retiring for ddiberation, to take to the jury room theindructionsand exhibitsand writingswhich
have been recaived in evidence™). In the case sub judice, even though Cox argues thet it was only used
as demondrdive evidence, the animaion was admitted as an exhibit and was induded in the evidence
which was given to the jury to condder during its ddiberations. We agree with the State's argument and
find that evidence which is admitted for demondirative purposesonly shoul d not be given to thejury for

its condderation during ddiberations.
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160.  Anyerror committed by thedrcuit court in admitting the animation and dlowing thejury to consder
the animation during ddliberations. Furthermore, any error was harmless because Cox was convicted was
hamless However, the law pertaining to computer animaions and demondrative evidence announced
today will be prospectively gpplied in both crimind and civil cases

CONCLUSON

161. Because Cox'sassignments of error are without merit and because any error mede by the dircuit
court in admitting privileged records, dlowing certain expert tetimony, and dlowing the jury to consder
demondrative evidence is harmless, we afirm Cox's murder conviction and life sentence.

62. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., COBB, DIAZ, EASLEY AND
GRAVES, JJ., CONCUR. CARLSON, J., NOT PARTICIPATING.
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